of fact, Mr. McCracken ended up in the position of coal sam-
pler after a legitimate reduction in force eliminated his
prior position.

MSHA's argument that Part 90 recognizes no exceptions
with respect to the reasons for a miner's transfer IS
REJECTED. I find nothing in the legislative history to
suggest that Congress intended that an eligible Part 90 miner
or potential transferee be forever insulated from the eco-
nomic realities of the mining business. Nor do I find any-
thing to suggest that a mine operator must forever guarantee
a miner's wages in any subsequently acquired jobs which may
come about as the result of changed economic circumstances.

I find nothing in the legislative history to suggest
that when Congress enacted the remedial provisions of section
101(a)(7), it intended to guarantee a miner continued job
security, or to insulate a miner from any future adverse eco-
nomic consequences which may flow from a mine operator's
legitimate business concerns and decisions.  Further, I find
nothing in the legislative history to suggest that Congress
intended to forever penalize a mine operator economically in
the case of a Part 90 miner transferee.  The intent of the
statute is to afford the miner an opportunity to remove him-
self from dusty work environment, and I take note of the fact
that while a transferred miner is entitled to the pay rate of
his old position, any future pay increases are based on his
new position.  If the new position is at a pay rate lower
than that of the previous job held by the miner, the miner
would only be entitled to future raises computed on the basis
of the lower pay scale of the new job classification, notwith-
standing the fact that his regular salary remains tied to his
former job.  It seems to me that had Congress intended to
fully guarantee a miner's pay, it would have enacted a provi-
sion to ensure that any future salary increases be maintained
at the higher rate of pay. However, rather than doing that,
Congress placed a special limitation on any subsequent wage
increases received by a transferred miner.

I take note of MSHA's rulemaking comments at 45 Fed.
Reg. 80767. In referring to the legislative history from the
Conference Committee Report, MSHA quotes language which
reflects a Congressional concern that miners reassigned jobs
pursuant to section 101(a)(7) should not suffer an immediate
financial disadvantage. While this suggests an intent that a
miner not be penalized economically at the time he exercises
his option to transfer to a job in a less dusty atmosphere,
it does not suggest that he be forever insulated from the
prospects of receiving a lower wage in any future jobs which
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